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RECOMVENDED ORDER

Robert E. Meal e, Administrative Law Judge of the Division
of Admi ni strative Hearings, conducted the final hearing in
Tal | ahassee, Florida, on Septenber 29, 2006.
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STATEMENT OF THE | SSUE

The issue is whether Respondent inproperly wthheld points,
in scoring Petitioner's application, for proximty to a grocery

store, so as to inproperly deny Petitioner an opportunity to



enter the credit underwiting phase of the process by which
Respondent all ocated federal income tax credits for |ow-income
housi ng projects in the 2006 funding cycle. (Pursuant to

Fl ori da Adm nistrative Code Rule 67-48.005(4), Respondent woul d
send Petitioner's proposal to credit underwiting for the 2007
funding cycle, if Petitioner proves that Respondent inproperly
scored Petitioner's application in the 2006 funding cycle, which
is now cl osed by operation of federal |aw)

PRELI M NARY STATEMENT

By Petition Requesting Informal Hearing and Grant of the
Rel i ef Requested filed May 26, 2006, Petitioner challenged the
deci si on of Respondent not to award any points for the tie-
breaker itemconcerning proximty to a grocery store. By letter
dated June 12, 2006, Respondent transmitted the case to the
Division of Adm nistrative Hearings on the ground that the
petition raises disputed issues of material fact.

At the hearing, each party called two witnesses. The
parties offered nine joint exhibits: Joint Exhibits 1-9. Al
exhibits were adm tted.

The court reporter filed the transcript on Cctober 16,
2006. The parties filed their Proposed Recomrended Orders on

Cct ober 26, 2006.



FI NDI NGS OF FACT

1. This case involves the 2006 funding cycle of
Respondent's Housing Credit program In this program
Respondent al | ocates ni ne percent | ow-income housing, federal
incone tax credits to various devel opers and investors based on
their proposals to construct qualified affordable rental housing
units in Florida. Because the demand for federal incone tax
credits allocated to Florida exceeds the supply of such credits,
Respondent has adopted an el aborate scoring program
suppl enented with tie-breaker points and |lottery nunbers, to
eval uate conpetitively the various proposals.

2. On February 1, 2006, Petitioner timely filed its
application for an allocation of federal inconme tax credits
under the Housing Oredit program (Application). The Application
seeks an allocation of federal income tax credits in the Large
County set-aside for the construction of a 132-unit apartnent
conplex in Mam

3. Sufficient applications routinely receive maxi mm
scores that Respondent has had to adopt tie-breaking criteria to
differentiate between those proposals that nay enter credit
underwiting and those proposals that may not, due to the |ack
of available federal inconme tax credits. These criteria involve
the proximty of the proposed project to certain services or

facilities, such as public transit, nmedical clinics, and grocery



stores. Sufficient applications routinely receive all of the
ti e-breaker points that Respondent has had to assign lottery
nunbers to further differentiate between those proposals that
may enter credit underwiting and those proposals that may not.

4. The sole issue in this case is the proximty of the
proj ect proposed by Petitioner to a grocery store. Petitioner's
proposal received the maxi num score, exclusive of the tie-
breaker score. Petitioner's proposal received a |lottery nunber
that, if its proposal earned the grocery-store tie breaker
points, it would enter credit underwriting.

5. Page 14 of the application instructions defines a
"grocery store" as:

a retail establishnment, open to the public,
consi sting of 4,500 square feet or
nore of air conditioned space, which as its
maj or retail function sells groceries,
i ncludi ng foodstuffs, fresh and packaged
nmeat s, produce and dairy products, which are
i ntended for consunption off-prem ses, and
househol d supplies .

6. Page 15 of the application instructions requires that
the grocery store "nust be in existence and avail able for use by
the general public as of the [a]pplication [d]eadline.” The
appl i cation deadline for the 2006 funding cycle was February 1,

2006, so the characteristics of the grocery store identified by

Petitioner are fixed as of February 1.



7. By letter dated March 2, 2006, Respondent i nfornmed
Petitioner that it was withholding 1.25 points fromits tie-
breaker score due to Petitioner's failure to provide the
required information as to the proximty of its proposed project
to a grocery store.

8. Pursuant to its procedures, Respondent gave Petitioner
an opportunity to submt "cure" docunentation to denpnstrate
Petitioner's entitlenent to the 1.25 points for proximty to a
grocery store. The submittal of "cure" docunentation may
address issues raised in Respondent's prelimnary review of an
application but does not extend the date on which the grocery
store nmust be in existence. On April 10, 2006, Petitioner tinely
filed "cure" docunentation identifying the subject grocery store
as the Mas Uni dos Market at 832 Sout heast 8th Street.
Acconpanying materials indicated that the air-conditioned space
was 4547 square feet.

9. By letter dated May 4, 2006, Respondent advi sed
Petitioner that it would receive no points for the proximty of
the proposed project to a grocery store because the grocery
store identified by Petitioner had | ess than 4500 square feet of
air-conditioned space available to the public. Inits final
scoring summary, Respondent found that the subject market had
| ess than 4500 square feet of air-conditioned space available to

t he public.



10. There is no issue as to the proxinmty of the subject
grocery store to the proposed project. The question is whether
the subject grocery store neets the definition of a grocery
store, as of the application deadline.

11. A sketch that Petitioner submtted to Respondent
assists in the analysis. The sketch depicts a 3891 square foot
area (Primary Space), which neets all criteria. The Primary
Space contains groceries and was air-conditioned and avail abl e
to the public as of the application deadline.

12. A 656-square-foot area (Additional Space) is
separated fromthe Primary Space by a storage area. |If the
Addi tional Space counts toward the area of the grocery store,

t he subject grocery store would neet Respondent's definition
because the Primary Space and Additional Space total 4547 square
feet.

13. The owner of the subject grocery store operates a
singl e business fromthe Primary Space and Additional Space. 1In
doi ng so, he enploys a single set of enployees, maintains a
single set of financial books, and operates under a single
occupational |icense.

14. On the other hand, the Additional Space is not
accessible fromthe Primary Space, due to the storage area that
di vides the two areas. The owner of the subject grocery store

intends to convert the storage area into a cafeteria, so as to



permt interior access between the two spaces, but no such
renovati on had taken place as of the application deadline. At
present, a custoner seeking to purchase goods from both spaces
nmust pay for his goods at the one space, |eave through the front
door, wal k a short distance along a sidewal k i mmedi ately in
front of the two spaces (which occupy a small strip mall), enter
the front door of the other space, and pay for his purchases in
the other space. Also, the Primary Space contains typica
grocery itens, but the Additional Space contains itens nore
typically associated with hardware stores. However, these
factors, according to an enpl oyee of Respondent who testified at
t he hearing, do not preclude a determ nation that the Additiona
Space is part of a grocery store.

15. But the problemw th the Additional Space is that it
was not available to the public as of the application deadline.
The owner of the subject grocery store comrenced retai
operations in the Additional Space in the fall of 2005, which
was prior to the application deadline. However, due to
hurri cane damage fromthe 2005 stornms, the owner closed the
Addi ti onal Space for repairs in late 2005 through md- to |ate-
February 2006, which was after the application deadline. The
Addi ti onal Space was thus in existence and available to the
public as of the application deadline, and Respondent properly

excluded the area of the Additional Space in determ ning whether



the store satisfied, as of the application deadline, the
criteria of 4500 square feet available to the public.

16. Petitioner contends that the tenporary |oss of the
Addi tional Space, due to ongoing repairs, should not cause its
exclusion fromthe calculation. The problemw th this argunent
is that it is inpossible for Respondent to determne with
reasonabl e certainty whether the ower will conplete repairs and
reopen the space as a retail grocery operation. The requirenent
that the space be available to the public on a specific date
provides a clear test that is easily adm nistered. The nodified
requi rement for which Petitioner contends creates uncertainty
and invites contention as to whether certain space was under
repair, the extent of repairs left to conplete as of the
application deadline, and simlar issues that prom se prolific
l[itigation, not efficient admnistration, of the proximty-
scoring item

17. Respondent contends that, if the Additional Space
were included, the subject grocery store fails to satisfy the
area criterion because the office space behind the Primry Space
shoul d not have been included as available to the public. The
evi dence does not support this contention, although the
treatnent of the Additional Space in the Recomended Order npots

this issue.



18. Directly accessible fromthe Primary Space, the
of fice space, which totals 107.69 square feet, is separated from
the Primary Space by a | ocked gate. The owner conducts busi ness
Wi th customers within the office space, but he nust determn ne,
for each custoner, whether he wishes to renotely unlock the gate
and allow the custoner to enter the office space for such
pur poses as cashing a check. In nost cases, the owner makes
this determi nation by view ng the custoner through a canera
mounted at the gate. If in doubt, the owner |eaves the office
and neets the custoner before escorting the custoner to the
of fice, where suns of cash are kept. The security is
necessitated by the location of the subject grocery store in a
nei ghborhood afflicted by crinme. The presence of the |ocked
gate has not caused Respondent to contend that the adjacent
cust oner bat hroom which is also behind the gate, should not be
counted as part of the grocery store, nor should it have this
effect as to the office space behind the gate.

19. Petitioner contends that the hallway and bat hroom
behi nd the Additional Space should have been included in the
area of the subject grocery store. |If these areas had been
avai lable to the public on the application deadline, this
contention would be correct, but the hallway and bat hroom were
al so unavailable to the public on this date. Even if they were

i ncluded, the total area of the subject grocery store would be



only 4085.99 square feet, consisting of 3891 square feet of
Primary Space, 107.69 square feet of office space behind the
Primary Space, and 87.3 square feet of hallway and bat hroom
behi nd the Additional Space.

20. Petitioner has thus failed to prove that it is
entitled to any tie-breaker points for proximty to a grocery
store.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. 88 120.569 and 120.57(1),
Fla. Stat. (2006) and Fla Adm n. Code R 67-48.005(2).

22. Section 420.5093(3), Florida Statutes, authorizes
Respondent to adm ni ster the Housing Credit program and allocate
federal inconme tax credits to the nost suitable applications.

23. Petitioner bears the burden of proving the materi al

al | egations concerning its application. Departnent of

Transportation v. J. W C. Conpany, Inc., 396 So. 2d 778 (Fl a.

1st DCA 1981).
24. Petitioner has failed to prove its entitlenent to any
tie-breaker points for proximty of its proposed project to a

grocery store.
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RECOMVENDATI ON

It is

RECOVMENDED t hat the Fl orida Housing Fi nance Corporation
enter a final order dismssing the Petition Requesting Inform
Hearing and Grant of the Relief Requested.

DONE AND ENTERED this 27th day of October, 2006, in

Tal | ahassee, Leon County, Florida.

Lolbs 0l

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 27th day of Cctober, 2006.

COPI ES FURNI SHED

Hugh R. Brown, Deputy GCeneral Counse
Wl lington Meffert, Il, Ceneral Counse
Fl ori da Housi ng Fi nance Corporation
227 North Bronough Street, Suite 5000
Tal | ahassee, Florida 32301-1329

Sherry G een, Corporation Cerk

Fl ori da Housi ng Fi nance Cor porati on
227 North Bronough Street, Suite 5000
Tal | ahassee, Florida 32301-1329
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St ephen T. Maher

Gary Cohen

Shutts & Bowen LLP

201 Sout h Bi scayne Boul evard, Suite 1500
Mam , Florida 33131

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recormended order nmust be filed with the agency t hat
will issue the final order in this case.
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